PRIVILEGED AND CONFIDENTIAL 


AFFIRMATIVE ACTION PROGRAM 


For over thirty years, the tobacco industry has 
maintained the same consistent position with respect to 
smoking and health: "It hasn't been proven." This 
memorandum discusses options available to modify or 
rethink that position — to terminate once and for all 
the "open controversy." 

In litigation, we have sought to defuse the 
causation issue by adopting a softer "risk factor" 
position. Out of court, and especially before Congress, 
that position will not suffice. When the issue is 
public health not scientific proof, admitting a possible 
(or actual) risk only serves to highlight the harder 
questions. How big is the "possible" risk? How many 
people die because of that "possibility"? If not 
350,000, is it 200,000 or 100,000 or 50,000? What would 
it take to convince us finally that the risk is proven? 
Is it now 20% proven or 40% proven or 55% (as Sommers 
said)? And, most importantly, what will we do once we 
are finally convinced? Will we stop selling the 
product, as company officials have said in the past? 

Once it is clear that what the industry says 
about risk is merely the threshold issue, a possible 
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solution begins to appear. Can we skip over causation 
and go to what really counts? Can we formulate a 
program that is appropriate assuming a public health 
risk ? If we take affirmative steps that satisfy our 
more reasonable critics, can we then, at last, put the 
causation issue behind us? What are the critical 
elements of such an affirmative program? What must the 
industry do with respect to full disclosure, adult use, 
and advertising/promotion (and other issues) in order to 
achieve some lasting peace? 

Further, assuming we identify program elements, 
how do we go about implementing them? Can one company 
act unilaterally or do we need the whole industry? Can 
we do anything voluntarily or do we have to wait for 
legislation in order to avoid litigation backlash? If 
we go by way of legislation, don't we lose all credit in 
the public eye? And, finally, can such a program really 
work? Will our critics continue to demand harsher 
measures that we cannot accept — elimination of 
preemption, FDA jurisdiction, prohibitive excise taxes? 

Our analysis of all these questions is very 
preliminary. In some areas, we have only started 
talking. Many ideas may be way out on the fringe. The 
purpose of this memo is to provide an outline for 
further discussion. We focus on three broad issues: 
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First . what can the industry say about causation 
that would make a difference? Can we directly modify 
the orthodox position? 

Second . what can the industry do that might 
effectively defuse the issue? What are the elements of 
an affirmative program? 

Third , how would the industry go about 
implementing such a program: e.g., unilateral action, 
legislation? 


I. WHAT CAN THE INDUSTRY SAY? 

At the outset, it is necessary to stress the 
limitations of the industry's risk factor position. In 
litigation, our experts have "admitted" that, whenever 
there is a statistical association, there is a risk. At 
the same time, our experts maintain that (1) a 
statistical association does not establish causation and 
(2) in the case of smoking, the other factors necessary 
to prove causation (inhalation experiments) are not 
present. So, "it still hasn't been proven." 

The point is this: to press the risk factor 
position outside of court would gain the industry little r 

or nothing. The only risk we really concede is that 
causation may someday be proven, which we have never 
denied anyway. 
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So, the question becomes can we go further? It 
is hard to see how. Statistics still do not prove 
causation and the requisite inhalation evidence is still 
lacking. There has been no scientific "event” which 
would explain our sudden abandonment of 30 years of 
reasoned denials, much less of our contentions a few 
months ago in Cipollone . Our executives and experts 
would look bad in Congress and in court as well. 
Moreover, while general causation is not a major defense 
element, we would not want to begin a trial with a 
blanket causation admission, especially when our co¬ 
defendants almost certainly do not agree. Most 
importantly, as discussed above, an admission would not 
resolve, and may actually aggravate, the key public 
health questions: What do we do next? Do we stop 
selling cigarettes or advertising or what? 

Nor can we avoid this problem by "putting the 
risk in context." If we say that the smoking risk is 
trivial, we give up nothing and gain nothing. If we 
accept plaintiff's statistics (or some reasonable 
version) and try to show that other risks are 
comparable, we run into a very uncomfortable numbers 
game. How many annual deaths or life-years-lost do we 
ascribe to smoking? How many are acceptable? Are fatty 
foods or obesity or alcohol in the same ball park? If 
so, don't we still face the same public health 
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questions? Such comparative analysis has been explored 
at length for trial purposes, but seems doubtful as an 
affirmative position. 

All this does not mean that there is nothing for 
the industry to say. It does mean that the initial 
focus is not causation concessions, but affirmative 
steps. Once we have identified what the industry can 
do . it becomes possible to consider what the industry 
may say — i.e., how to characterize our affirmative 
program. 


II. WHAT CAN WE DO? 


Here's the question again: What can we do to 
moot the causation issue? Can we take steps appropriate 
for a legitimate public health concern and then declare 
the controversy over? 

We do have a relevant "model" in this country: 
alcohol. Why do we tolerate alcohol sales and 
promotion, despite the attendant death, crime and 
misery? Several elements seem to contribute: (1) 
everybody knows the danger of alcohol (or at least, we 
all assume that everybody knows); (2) the alcohol 
manufacturers do not deny the negative aspects of their 
product, but rather, counsel both moderation and adult | 
use; (3) as a matter of law, alcohol is restricted to 
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adults; and (4) we tried prohibition in this country and 
it was a miserable failure. 

That is the position we want for tobacco. Once a 
product is used only by fully informed, competent 
adults, all that remains (we would say) is prohibition. 

That puts our critics in the weakest possible position. 

Nobody favors prohibition in light of both the old 
alcohol experience and the current horror of illicit 
drugs. Going back to our original question, we would, 
hopefully, have mooted the causation issue. We would 
have done the "right thing" assuming a real risk. 

How do we get to such a position at this late 
date? At least four major elements must be considered. 

First , a public position that is based on full 
disclosure rather than denial; second, legal restriction 
of tobacco use to adults; third , appropriate limitations 
(or bans) on advertising and promotion; and fourth , a 
research program consistent with our redefined public 
posture. 

A. Full Disclosure 

The industry has said for years that "everybody 
knows." Our critics don't agree. Congress wants an * 

addiction label. Joel Cohen says that people do not 
understand many important facts about the nature and 
magnitude of the smoking risk. Cohen further tells us 
that the industry's vigorous denials have created an 
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"inconsistent information environment” in which 
vulnerable smokers are able to disbelieve even the best 
known health warnings. 

In this regard, Alex Holtzman relates an 
interesting story about the options considered by the 
company when the 1964 Surgeon General’s report first 
appeared. One suggestion was that the industry embrace 
the report — not necessarily agree with it, but treat 
it as important information that should be provided to 
every smoker. The proposal was that the company 
undertake to send a copy to any smoker who requested it. 
Alex also points out that the UK has, from the start, 
gone down a different road, more or less accepting the 
public health warning as part of life. 

At first look, it would seem too late for us to 
go that route. However, the recent Canadian experience 
suggests otherwise. Canada has now decreed a mandatory 
package insert, presumably including a wide range of 
health information. Why not encourage similar 
legislation in this country? Here's what we could say: 

The Surgeon General thinks that smoking is a 
proven cause of certain diseases. We think that the 
scientific issues are still unresolved. But, one thing 
the Surgeon General and the Tobacco Industry agree on is 
that every smoker should know everything there is to 
know about cigarettes. We have believed over the years, 
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and continue to believe today, that Americans are better 
informed about smoking than any other public issue. But 
if there is any doubt on that point — as recent bills 
in Congress suggest — we want to eliminate it forever. 

There are obviously big risks. Who would draft 
the language of the package insert and what would it 
say? A likely answer is that the Surgeon General would 
prepare for Congress a brief statement of the most 
pertinent information in his various reports. It would 
undoubtedly be dreadful. We would see a long list of 
"associated” diseases along with the most gruesome risk 
estimates — e.g., 350,000 dead Americans each year. 

This would be very unpleasant, but only incrementally 
worse than the existing label. In the long run, it may 
well be that the more detail the better. 

Apart from a package insert, two independent 
disclosure issues require special treatment: foreign 
labeling and ingredients. 

B. Full Disclosure: Foreign Labeling 

A sore point in Congress and at th e Cioollone 
trial was the lack of a warning on cigarettes sold 

abroad. Whatever else happens, the company should t 

strongly consider adding a warning label, preferably the 
American version, to each package of cigarettes which it 
manufacturers and sells. This could be done voluntarily 
and unilaterally. Such action is sufficiently remote 
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from American awareness issues that no significant 
litigation backlash is likely. 

C. Full Disclosure: Ingredients 

The current bills before Congress seek to bring 
tobacco under FDA jurisdiction for purposes (at least) 
of ingredient regulation. Any disclosure program must 
address this issue. An intriguing possibility is that 
ingredients could be covered by a package insert in such 
a way that FDA intervention would be cutoff or strictly 
limited. 

The heart of the ingredients problem is not so 
much disclosure as testing. Thus, the industry might 
consider a program in which (1) current ingredients are 
disclosed as part of the package insert, just like for 
many other commercial products; (2) the safety of the 
disclosed ingredients is either totally "grandfathered” 
or presumed, with the burden of proving otherwise on the 
FDA or other responsible agency; and (3) with respect to 
future additives, the burden shifts back to the 
industry. 

These are particularly tough questions that 
warrant special attention as any program is developed. 

D. Denials; Public Relations 

Having endorsed full disclosure, can the industry 
continue to deny the truth of the warning information? 
From a scientific and legal standpoint, the answer is 
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yes. As described above, we could embrace a package 
insert while preserving our position that the scientific 
and legal case is not closed. It is only on the 
distinct level of public health that we join with the 
Surgeon General and Congress in seeking the fullest 
possible knowledge. (The distinction between public 
health, on the one hand, and scientific or legal proof, 
on the other, is a critical but quiet theme of this 
analysis.) 

By contrast, once we turn to public relations, it 
would seem that our long-running program of denials 
should be reconsidered. Such public relations 
activities, whether sponsored by the companies, by TIRC- 
CTR or by TI, were certainly harmful in Cipollone . it 
is difficult to believe that they help us in the current 


public opinion forum. A logical step would be to go out 
of the denial business, except as minimally necessary to 


our legal defense. Again, our purpose is to end the 
controversy by assuming that all appropriate measures 



should be taken. 


E. Adult Use 

The bills now before Congress would impose a 
uniform 18 year old age limit on smoking. There are 
already about 40 states with an 18 year limit on sales, 
but only 10 ban possession. Ten states have limits 
ranging from 14 to 17. The industry has, for years, 
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taken the position that smoking is an adult habit. 

Thus, supporting some version of the proposed 
legislation would not be a departure. The harder 
questions are what age limit we accept, whether the 
regulation applies to sales or possession, and how we 
handle vending machines. 

The industry should take a long look at a 21-year 
limit. Many states now impose such a restriction on 
alcohol. If we did the same with smoking, we might 
substantially disarm our critics. Once tobacco use is 
limited to fully informed. 21-year-old adults. what's 
left ? It is conceivable that public opinion, at least 
with respect to harsher restrictions, might finally 
swing a little our way. 

If we go with 18, the regulation should apply to 
possession . That would make it clear that both private 
companies and public officials, particularly school 
boards, are free to bar smoking by children — no matter 
where they got the cigarettes. A nice combination might 
be 18 years for possession and 21 for sales. 

In any event, the company should strongly 
consider removing vending machines. This is a direct, 
responsive step that is necessary to make practical 
sense out of an adult limitation. Such action might 
ultimately avert even stiffer 


/? 
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limitations — e.g., sale only through state-run 
outlets. 

F. Moderation 

The alcohol "model 1 * goes beyond adult use; it 
includes affirmative counseling of moderation. This 
might be possible for tobacco on several different 
levels: type of cigarette (low tar and nicotine); 
number of cigarettes per day; and adults who should not 
smoke — e.g., during pregnancy. 

Because this would be a major departure, it 
presents some hard litigation questions. At the least, 
it is an evolutionary step that the industry should 
begin to consider. 

G. Advertising and Promotion 

The bills presently before Congress range from a 
total advertising ban to various restrictions calculated 
to protect minors. Consistent with the other program 
elements, the industry should consider supporting at 
least the bills aimed at minors. This would mean 
elimination of public sampling practices, of promotions 
at music and sporting events, and of promotions within \ 
prescribed distances of specified "youth locations." 

Again, to disarm the opposition, we might 
consider going further. We could agree to take "images" 
out of advertising. That is what our critics attack: 
images of pretty, healthy, happy, glamorous, athletic 
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people. The industry has long maintained that 
advertisements merely reinforce brand preference, while 
providing useful information, such as low tar and 
nicotine content. Could we achieve some of our 
commercial purpose if advertising were limited to a 
representation of the brand (the package) and an 
admonition to "smoke Marlboro"? Of course, tar and 
nicotine levels would still be stated and, to the extent 
other innovations appeared, such information would also 
be provided. 

In a sense, we are now going beyond the alcohol 
"model." We offer a package of full disclosure, adult 
use and non-image advertising. 

H. Research 

At the time of the original Frank Statement, the 
industry's great hope was that research would provide a 
final solution to the smoking and health issue. Either 
causation would be disproven or the offending agent 
would be identified and removed. This was the good 
faith basis for the traditional "open controversy/it 
isn't proven" position. Our critics say that this good 
intention became warped over time. Our research was ' 

intended, not to find an answer, but to support the 
industry's denials and to provide public relations 
ammunition. 
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Coordinated with the other steps discussed above 
(or separately), we could undertake a renewed scientific 
effort. The key would be twofold: no strings and big 
funding. The money would have to be very substantial 

(if we stop advertising, we would have a lot to spare)'-e_ 

and it would have to be administered so that the 
research was appropriately targeted but not controlled. 

In form, this sounds a lot like TIRC-CTR. But this time 
there could be no public relations or legal component. 

We would take whatever information is useful to make 
cigarettes better and safer. 

As noted, while the research should not be 
controlled, it could be targeted. We might stipulate 
that a large portion would be used for ETS. It is here 
that public and scientific opinion is relatively open. 
Research could provide an answer. Again, this sounds 
uncomfortably like 1954 relived, but remains a valid 
approach if handled properly. 

While the other major program elements are 
legislative, this one is necessarily voluntary. There 
could be a litigation backlash. We appear to be 
"admitting" that CTR is not doing the job. On balance, 
though, it is pretty hard to criticize us heavily for 
putting more money in the pot, especially if substantial 
sums are dedicated to the new ETS issue. 



Source: https://www.industrydocuments.ucsf.edu/docs/rjpv0003 


2024969115 



15 


J. Victim’s Fund 

The discussion so far has focused on steps which 
would not immediately affect litigation. Of course, to 
the extent that public opinion is favorably moved by our 
affirmative action, we may ultimately benefit from a 
more sympathetic jury pool and fewer suits. That may be 
a real hope but it is definitely down the road. 

As a more direct treatment of litigation, we have 
also discussed a legislatively created "victim's fund." 
The industry would agree, in some fashion, to set aside 
a sum of money to be paid to a specified class of 
claimants. In return, the litigation would be 
terminated — total preemption. 

This subject has been considered so far only very 
briefly. The problems are complex and substantial. As 
a political matter, we would run into opposition from a 
wide array of interested parties, including other 
industries and lawyers. As a practical matter, we would 
have difficulty defining a class of claimants that would 
not result in astronomical numbers. This is a subject 
which requires additional consideration. 
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III. HOW DO WE DO IT? 

Going back to the starting point of this 
analysis, our purpose was to put the causation issue 
behind us. Once smoking is limited to fully informed 
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consenting adults — and once the industry has assumed a 
consistent advertising and public relations stance — we 
would say that what the industry thinks about causation 
no longer matters. The Surgeon General has already made 
up the nation's official mind on this public health 
issue. What the industry thinks is that everybody 
should know what the Surgeon General has found, that 
everybody should make an informed free choice, and that 
research should continue on relevant scientific issues. 
All that remains to our critics, we would say, is 
prohibition, which nobody wants. 

The hard question is how we get to this 
theoretical point. How do we implement the affirmative 
program? Right at the start, we run into an inherent 
tension between public relations and litigation goals. 
From a public relations point of view, it would be nice 
to get credit for whatever we do. But, anything we do 
voluntarily can be used as an admission in court. To 
the extent that we are commanded by Congress, there is 
no admission. But, we are also deprived of credit. We 
end up looking like we did in 1966 — dragged kicking 
and screaming to a warning, "winning while appearing to 
lose." 

There is a further level of complication that 
must also be considered. What can one company do 
unilaterally that would not either undercut it 
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competitively (e.g., stopping advertising) or destroy 
the industry's joint defense unity? Are we, again, 
compelled to go the legislative route, whether we like 
it or not, in order to assure that all act together? 

Given these constraints, it is difficult to see 
how one company could proceed without legislation. Any 
major action would be either practically impossible 
(adult limits) or competitively disadvantageous 
(advertising) or too close to an admission (the package 
insert, advertising, adult limits). What we are left 
with is variations on the legislative theme. 

First , we try to have it both ways. We go the 
legislative route and seek to get public credit. We 
endorse certain bills and maybe suggest some of our own 
alternatives, such as the Canadian legislation. This is 
where we finally get to sav something. We say that free 
choice for adults has always been our goal, that we 
thought it was achieved in the past, but our critics 
continue to complain. Now, we want to eliminate any 
conceivable doubt. We do not necessarily subscribe to 
all the Surgeon General's views, but that makes no 
difference to the issues at hand. (This is, again, the 
unspoken dichotomy between public health and pure 
science.) We think that every American, and every 
smoker, should hear what the Surgeon General has to say 
and should make an adult, informed choice. We start 
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taking this position publicly in advance and, when the 
legislation goes through, we declare that we "won while 
appearing to win" or, at least, "we cooperated while 
appearing to cooperate." 

This scenario has serious problems. As a 
practical matter, it is not clear that the other 
companies would ever agree or that we would want to go 
public without them. Further, to the extent that we 
make supportive statements, they may be used against us 
in litigation. Our witnesses could explain that no 
prior deficiency (in advertising or warning) is implied. 
We were simply cooperating in the legislative process. 
Still, there could be real discomfort. Finally, and 
most importantly, the only way to get what we want from 
Congress may be to fight at every step. As soon as we 
cooperate, we set a "ground floor" and end up with 
something much worse. This lobbying concern is a tight 
restraint on any cooperative action and must be closely 
discussed in the coming months. 

Second . as a polar alternative, we could go back 
to the 1965 strategy: fight at every turn. If the 
basic program elements were achieved, we would hope to 
embrace them with some kind of post-legislation 
statement. We would say that, while we did not agree 
with everything that happened, we cannot 
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quarrel with the congressional goal of free choice for 
informed adults. This would not be the same, hopefully, 
as "winning while appearing to lose." We would seek to 
make clear our acceptance of the end result and move as 
quickly as possible to the conciliatory position 
described in the first scenario. 

Of course, this hard-line approach itself permits 
some flexibility. In the middle of the legislative 
process, we could begin to soften so that we could more 
readily join in the final product. 

A third scenario brings into play the two 
additional steps that can proceed voluntarily: foreign 
labeling and research. The tough question is how we 
combine these unilateral steps with either of the 
legislative scenarios. The permutations get pretty 
complex and far ahead of our current analysis. Suffice 
it to say that we have a number of cards to play and 
many different tactical considerations, all of which 
must now be worked out. 

The ultimate question, of course, is whether any 
of these alternatives can achieve the ultimate goal: 
peace for tobacco. Will our critics continue demanding 
that the industry admit causation, thereby upsetting our 
basic strategy: to moot the controversy? Will we face 

f 

renewed legislation calling for the harsher measures we 
seek to avoid: FDA jurisdiction, prohibitive excise 
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taxes and, most painfully, elimination of preemption? 

Of course, we will never satisfy the Daynards of the 
world. But, how many people — editorial writers or 
congressmen — will continue listening to them? They 
may begin to appear, at last, overreaching and 
unreasonable. 

This much is clear: Most of the affirmative 
steps suggested herein may well be coming anyway. By 
accepting them now, we could avoid the harsher steps. 

At the least, we have a definite agenda for horse¬ 
trading in Congress. 

Where does this program lead if it works? On the 
regulatory front, we reach a liveable equilibrium: full 
disclosure, only adults smoke, limited advertising. On 
the research front, independent science fails to support 
ETS. Meanwhile, on the litigation front, we win a few 
more cases. Plaintiffs' lawyers are discouraged. The 
controversy is closed. 
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